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Point/Counterpoint: Determining Reasonable Value for Medical
Services
(Left Column/Point) Collateral Source Decisions Resuit in More Settlements
and Fewer Motions
by Kyle Bachus

Point/Counterpoint articles provide an open forum for the
expression of ideas and address issues that are substantially
related to the law, to the practice of law, or to lawyers (not
matters of general interest). Any CBA member wishing to
submit a Point/Counterpoint article should work with another
CBA member to provide a companion article that argues for a
significantly different conclusion. For further information and
writing guidelines, to discuss topics in advance, or to get
help finding someone to write an opposing viewpoint,
contact Point/Counterpoint Coordinating Editor Fred Burtzos
at fred.burtzos.gdzO0@statefarm.com.

Kyle Bachus is a founding partner of Bachus &
Schanker, LLC, where he litigates cases
involving catastrophic injuries, serious personal
and financial damage, wrongful death, and
insurance bad faith. His practice is limited to the
representation of injury victims and their
families—(303) 893-9800,
kbachus@coloradolaw.net.

Following recent decisions of the Colorade Supreme Court, i the
law regarding the collateral source rule is now crystal clear. This
increased clarity has led to fewer motions and more settlements,
which benefits all parties.

The law is now settled that any evidence of benefits or gifts
received by a plaintiff from someone other than the defendant is
inadmissible at trial for any purpose. Evidence may still be
presented as to the reasonable value of services, but evidence of
the actual amounts paid or even written off as a result of a
collateral source arrangement of any kind may not be presented.
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there are circumstances where a judgment can be reduced or "set
off" by a judge post-trial by the amount of collateral source
benefits received by a plaintiff. Understanding the clarty of the
law requires the inquiries of pre-judgment admissibility to be
considered separately from post-judgment set-off.

Pre-Judgment Admissibility

In Colorado, the common law collateral source rule precludes the
admission of any evidence at trial regarding benefits or gifts a
plaintiff receives from sources collateral to the tortfeasor. The
exclusion of collateral source evidence ensures that juries are not

misled or confused by such evidence.2 As the Colorado Supreme
Court re-affirmed in Wal-Mart v. Crossgrove, "trial courts must
exclude evidence of amounts paid by a collateral source even to

show the reasonable value of services rendered."® This common
law rule was codified by the Colorado Legislature in 2010 through
CRS § 10-1-135(10)(a):

The fact or amount of any collateral source payment or benefits
shall not be admitted as evidence in any action against an alleged
third-party tortfeasor. (Emphasis added.)

The legislature broadly defined "benefits" in the same statute
under CRS § 10-1-135(2)(a):

"Benefits" means payment or reimbursement of health care
expenses, health care services, disability payments, lost
wage payments, or any other benefits of any kind, including
discounts and write-offs, provided to or on behalf of an
injured party under a policy of insurance, contract, or
benefit plan with an individual or group, whether or not
provided through an empicyer.

To be clear, the collateral scurcs exclusion does not mean that all
evidence of amounts paid is inadmissible. It means only that
evidence of amounts paid by sources collateral to the tortfeasor
as a gift, payment, or "benefit" to the plaintiff is inadmissible.

Let me illustrate by way of example:

1. If a plaintiff goes to the doctor, receives a bhill, and
personally pays the bill, it is likely that the amount paid by
the plaintiff will not be excluded at trial by the rule, because
the benefit was not from a collateral source.

However:

2. If a plaintiff goes to the doctor, the doctor bills the
plaintiff's health insurance, and the health insurance brokers
a deal with the doctor over the payment, the amount paid
and the amount written off by agreement are "benefits" from
a collateral source. Therefore, the amounts are inadmissible
at trial.

The rationale behind this rule is simple. As thoroughly described in
Crossgrove, the jury is almost certain to be misled by evidence of

amounts paid by a collateral source.4 This is because in

negotiations between healthcare providers and insurance
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companies, the providers receive benefits from the insurance
company in exchange for lower rates, including assurances of
prompt payment, increased administrative efficiency, and access
to a larger patient pocl. Additionally, the jury is likely to reduce a
judgment if jurors know or believe that medical bills have been
paid by the insurer, despite the fact that the plaintiff typically
must pay back or subrogate those amounts.

The exclusion of amounts paid by a collateral source does not
preclude the defendant from presenting other evidence of
reasonable value. It would, however, exclude a defendant from
simply offering evidence or opinions based on what other providers
accept from insurance companies for such services, because, as
the court explained in Crossgrove, those amounts are based on
negotiations and are greatly reduced by factors that have little or
nothing to do with the services provided.

In her Counterpoint article, Heather Salg contends that an expert
should be allowed to testify about what other providers accept as
payment from an insurance company; however, her argument
would fly in the face of the reasoning behind Crossgrove. Heather
also argues that the evidentiary exclusion will drive up the cost of
personal injury litigation by requiring both sides to endorse
additional experts to opine on the issue of reasonable value. To
date, we have not seen this happen. Many Rule 35 experts can be
endorsed to testify about the reasonable value of medical
services. Likewise, the plaintiff's treating doctors, who already will
be called to testify, can opine on reasonable value. The plaintiff
can also testify about the amounts billed. The only limitation on
both parties is that neither the plaintiff nor the defendant will be
able to offer "reasonable value" opinichs based on amounts paid or
write-offs gained through collateral source armrangements.

So, where do we stand? The law is clear that evidence of gifts,
payments, or benefits from collateral sources is inadmissible. CRS
§ 10-1-135 codified the common law rule. CRS § 13-21-111.6
does not change the rule, because it only applies to whether a
judge engages in a post-judgment reduction of amounts paid or
written off by collateral sources. Why is this rule good for both
sides? Because now it is settled that the only admissible evidence
is that which truly reflects the value of the services and the value
cannot be diluted by offering evidence that a provider will accept
less from an insurance carrier in exchange for a large client base
and assurances of prompt payment. The result is that, in most
cases, the value will be the amount billed, which means the
parties can easily determine the medical portion of economic
damages. This clarity already has resulted in more settlements.

Post-Judgment Reduction in the Verdict

CRS § 13-21-111.6, Colorado’s collateral source statute, at first
requires a court to reduce the amount of a verdict, post-tral, by
the amount the plaintiff is indemnified or compensated for the
loss. However, the statute includes an exception that is so broad
that it nearly swallows the rule. The exception states that any
amount received as part of a contract entered into and paid for
by the plaintiff or on the plaintiff's behalf is excluded from the rule

and cannot be set off by the judge after trial.
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Thus, in application, the rule actually prohibits a court from
reducing a judgment by the amount the plaintiff is indemnified or
compensated for the loss from health insurance, Medicare,
workers’ compensation, disability insurance, or any other benefit
conferred through a contract involving payment by the plaintiff or
on the plaintiff’s behalf. However, a judge will likely reduce a
judgment by way of a post-trial set-off by the amount the plaintiff
is indemnified or compensated for the loss by truly charitable
contributions and government benefits such as gifts and Medicaid.

The rule is needed because the plaintiff, not the defendant,
should henefit from the plaintiff's foresight to invest in insurance,
particularly because the plaintiff has been paying for these
benefits in premiums for years. If the rule were otherwise, the
plaintiff would have paid for the benefits for years only to find
that when they are actually needed, the benefits would be taken
away by a post-trial set-off, and the plaintiff's foresight to
purchase insurance would benefit the defendant only in the form
of reduced liability.

Because this rule is typically easy to interpret, all parties know
before a trial which benefits likely will be reduced by a judge post-
trial. As a result, sll sides can better predict the outcome, making
settlements more commonplace.

Conclusion

When the question of pre-trial admissibility and the question of
post-trial set-offs are analyzed separately, the law of each is
crystal clear. This clarity is truly a benefit to both sides of every
case that involves payments or benefits from a collateral source.
Already, we are seeing fewer motions on collateral source and
increased settlements, and we expect that to continue to
improve.

Notes

1. Volunteers of America Colorado Branch v. Gardenswartz, 242
P.3d 1080, 1083-84 (Colo. 2010); Sunahara v. State Farm Mut.
Auto. Ins. Co., 280 P.3d 649 (Colo. 2012); Wal-Mart v.
Crossgrove, 276 P.3d 562 (Colo. 2012); Smith v. Jeppsen, 277
P.3d 224 (Colo. 2012).

2. Gardenswartz, supra note 1 at 1083,
3. Crossgrove, supra note 1 at 568.

4. Id. at 566-67.
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Point/Counterpoint: Determining Reasonable Value for Medical Services
(Right Column/Counterpoint) Billed Versus Paid—An Unresoived Evidentiary Question
by Heather A. Halg

Point/Counterpoint articles provide an open forum for the expression of ideas and address issues that are substa ntially related to the law, to 1
general interest). Any CBA member wishing to submit a Point/Counterpoint article should work with another CBA member to provide a compa
conclusion. For further information and writing guidelines, to discuss topies in advance, or to get help finding someone to write an opposing vii
Editor Fred Burtzos at fred.burtzos.gdz0@statefarm.com.

Heather A. Salg is a Sharehoider at Harrls, Karstaedt, Jamison, and Powers, P.C. She is a civil defense attorney with substantial trial anc
involving personal injury claims. She also briefs and argues cases In frant of the Colorado Court of Appeals and Colorado Supreme Court

A couple of years age, I attended a continuing legal education program led by Kyle Bachus. Kyle's presentation was on the tople of the Made Whole Statul
Yvar s Over." Kyle was implying that the passage of the statute meant there no longer would be any dispute about the reasonable value of medical service
se, exclusive, and sutomatically admissible evigence of reasonable value. I thought then, Kyle, that you spoke too soon.

T your article, you say that the law regarding the coilateral source rule 's “crystai clear.” Altkough we agree that In Colorado, evidence of amounts accep!
tnadmissible, I think the evidentiary implications are anything but clear. In fact, the passage of the Made Whole Statute and the Colorado Supreme Court’s
V. @-rdenswartz,l Sunahare v, Stete Farm Mutual Automobile Insurance Ca.,2 Wai-Mart v. Crossgrove,3 and Smith v. Jeppsen® have served onhly to incre
fer both plaintiffs and defendants.

Amounts Billed Versus Amounts Paid

Anyone who has ever received an "Explanation of Benefits” letter in the mail from an insurance company—one of those letters that says "This is not a bill™-
healthcare providers bill and what they actually accept in full satisfaction of their bil. There is no single, clear-cut reason for this. Hospital executives hav
anything,” certainly not to the cost of medical services, and that there is no longer any method to the medical pricing "madness."> In short, providers rout
te every singie entity that pays medical expenses, from the uninsured to the mest deluxe health hsurer.

This practice exists in part because It enables providers to "write off” the difference between what is billed and what is paid as "charitable,* and write-offs
providers also engage In "cost-shifting,” meaning that costs not paid by the uninsured, Medicare, or Medicaid are shifted to private health insurers.? Ultima
mraxinum ameunt for their services, bills are sent out for much higher amounts than the provider actually expects to recover from anyone.

As a resuit, madical bifls bear little or no relationship to the reascnable value for medical services. However, in personal injury cases, plaintiffs routinely see
procf of the reasonable value of wedicai services. Not surprisingly, defendants objected and sought to present evidence of the amounts that zctually were
services, The Colorado Legislature and Supreme Court in the last couple of years have precluded defendants from presenting such evidence.

The Question of Reasonableness

Many plaintiffs’ attomeys In Colorado seem to read recent case law and CRS § 10-1-135{10)(a) as indicating that billed amounts are now the exclusive evi
automatically admissible. However, nowhere in Gardenswartz, Sunahara, Crossgrove, or Jeppsen does the Colorado Supreme Court state that the jury is p
Court simply held that amounts actually paid were inadmissible. Similarly, CRS § 10-1-135{10){a) provides that

[tIhe fact or amount of any collateral source payment or benefits shall not be admitted as evidence in any action against an alleged third-party tort
uninsured motorist coverage statute].

It is still the iaw in Colorado that "the comect measure of damages for medical experses is the necessary and reasanahble value of services rendered.”d It 2
offer evidence of reasonable value. You suggest, though, that defendants may not Introduce any evidence whatsoever about amounts providers are paid |
cases preclude defendants from introducing amounts paid in a particular case, they do not go so far as Lo preciude any consideration of amounts generally
insurance companies.

The question of reasonableness can and should be resclved with reference to amounts that are usually and customarily accepted in payment for property,
sides to a personal injury case from presenting evidence relevant to the detenrination of reasonable value, other than the amounts paid in the particular ¢
amounts, and also may include the amount usually and customarlly accepted in payment for a particular good or service. 11

Burdens Are Placed on Both Parties

The unfortunate consequence of the rulings by the Colorado Legisiature and Suprems Court is that now both parties nave one mare Issue on which they
retain an expert to review the medical bllls and compare the amounts billed to usuai and custemary amaunts that other madical provicers in a similar geogr
leng as the defense does not attempt to introduce evidence of the amounts actually paid in the specific case before the court, current Colerado law does
amounts as evidence of reasonable vzlue.

Plaintiffs too must retain experts to cpine on the issue of reasonable value. Since the trilogy of cases of Sunahara, Crossgrove, and Jeppsen were handed
their Rule 26(a}(2} disclosures a generic endorsement of treating providers who purpertedly will opine that the amounts they billed were "reasonable.” Othe
custodian” to lay the foundation for the admissibility of medical bills. It appears that these attorneys are Interpreting the trilogy of cases and the statute t
and per se evidence of reasonable value. I am glad to see, Kyle, that you are not among these attomeys. Neither the Colorado Supreme Court nor the Col
an appropriate foundation be laid by a quallfied witness before the introductlion of evidence, and neither has precluded the introduction of other evidence «

In many cases, treating providers do not even know what they charge. Records custodians may know what the charges were, but i is unlikely that they
and custemary charges in their geographic areas. If plaintiffs belleve that the medical provider has the appropriate foundation to testify about reasanable

sbould be provided with the Rule 26(a){2) disclosure. Such a description would have to set forth how the treating providers would be qualified by experien
determining the reasonable vaiue of thelr own medical charges.
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Additionally, to comply with the ruie, it would be insufficlent to set forth merely the conclusory staterrsnt that the medical providers’ bill is reasonable. Put
the basis for the expert’s opinions. What data was censidered by the expert to determine the reasonableness of charges? What were the sources of such
generally relied on by experts in the industry? What was the relationship of the cost of particular services to the charges? What, in the expert's opinion, al
where the treatment was recelved? How were those values set? What altemative vaiues might be relevant? This is the type of information that would nee

under the reliability prong of People v. Shreck.12 Additionally, the expert’s methodology should be provided, inciuding whether any studies have been done
reviewed, whether the methodology used by the expert is generally accepted by other experts in the area, and how the methedology is used in the non-ju

It is not always clear whether any investigation is done to determine whether endorsed treating providers and/or records custodians are qualified to lay th
should request confirmation from plaintiffs to determine whether the experts do in fact have the approprate qualifications and possess the opinions they w
reveal that the experts did not actually have the qualifications or opinions they were endorsed to give, defendants can consider seeking fees and costs as
In Search of a Workable Solution

The situation created by the decisions of the Colorado Supreme Court ard Legislature create a situation that Is urfavorable to both sides of the civil ber. ¢
category of experts for the presentation of relevant evidence at trial, This increases the time we heve to spend creparing our cases and the arunt of me

There are soms sigrs thet relief may be In sight, The Coloraco Legislature In 2012 capped the amounts hospita’s can charge to the medically uninsured anc
naw be "bottom line™ numbers publicly available to help assess rezsonable vaive, Additionally, Colorado created a new website, the Colorado All Payer Clain
reported about medicai expenses by zip code. This may kefp both sides more easily determine reasonable value for medical services.
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those benefits pricr to a particular injury causing event. The rule does not preclude defendant from seeking to admit evidence that plaintiff received benef
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